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INFORMATION 


FOR 


ALEXANDER Earl of Golleway, * the 
other Truſtees for the Creditors of 
the deceaſed Captain Jobs Srervart of 


Phi 7ill, Defenders, 9 F 


AGAINST 


Aues Stenart of Phiſgill, and Tobe Hawthorn of 
Overaries, her Husband, for b is latereſt, Purſuers. | 


13 


Y Contract of Marriage, besbe the ſaid ci n 
John Stewart, then John Coltrain- of Drummorrel, and 1528. 


Mrs. Chriſtian Heron, Daughter of Patrick Heron of 
that Ilk, he became bound, in contemplation of the 
Marriage, to infeft her in a yearly Aunuity of 600 Merks to 
be uplifted out of his Lands of Drunimerrel; and, as he was 
then preſumprive Heir of Tailzie to Auen Steuart, his Aunt, 
in the Eſtate of Phiſgill, it is provided, that, in caſe he ſhould, 
at any time, during the Marriage, ſucceed to that Eſtate, then 
the Lands of Drummorrel ſhould be diſburdened of the above 
Annuity, and he ſhould be obliged to infeft his Spouſe in an 
Annuity of 900 Merks, payable out of the Eſtate of Phiſgill, 
in cafe of Children of the Marriage, * 1200 Merks in the 
Event of no > Children. 
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The faid Fohn Coltrain did thereafter, upon his Aunt's Deceaſe, 
ſucceed to the Eſtate of Phiſgill, and made up his Title by Service 
and. Infeftment, in Lerms of the Tailzie in 1732; and, in 1734, 


he granted a Bond of Proviſion, upon the Recital of his Con- 


tract of Marriage, and of the Tailzie, made by his Grand- 
father, of the Lands of Phiſgill, whereby the Heirs were al- 
lowed to provide their Wives in competent Liferents, not ex- 
ceeding a Fourth of the Free-rent, and net by Infefrment of 
Annuity, ſo as the Fee of the Lands could be affected there- 
with: And that he was refolved to-provide his Spouſe in an 


additional. Jointure, out of his Lands of Drummorrel, over and 


above her Liferent Proviſiom of the fourth Part of the Free- 
rent of the Barony of Phiſgill his Intention being, that ſhe 
ſhould have a yearly Liferent of 1 200 Merks, in cafe of Chil- 
dren, exiſting at his- Deceaſe, and 1500 Merks, in caſe of 
none. And therefore, he provides her to the fourth Part of 
the Free-rent. of the Barony of Phiſgill, and further obliges 
himſelf, to infeft her in a yearly Liferent of the Sum of 500 
Merks, upliftable out of Drummorrel, at leaſt ſo much there- 
of, as, with the Fourth of the Rent of Phiſgill, might com- 

eatly. make up her Liferent Proviſion, to the Amount of the 


| laid. Sums of 4200 or 1500 Merks, in the reſpective Events be- 


fore mentioned. 3 | 5 

In virtue of this Liferent Bond. of Proviſion, Mrs. Stenart was 
infeft, bot li in the Lands of Phiſgill and Drummorrel, and her Huſ- 
band continued in the quiet and undiſturbed Poſſeſſion of the E- 
ſtate of Phiſgill, for a long time after. But, at the Diſtance of ſe- 


veral Years, the ſaid Annes Steuart, Grandchild to Fobn Sreuart 


June 17. 
1668. 


of Phiſgill, by his Son Robert, brought a Proceſs of Reduction, 
in name of William Graham, her Truſtee of the Tailzie, made 
by her Grandfather, the Title of Captain Srewar!'s Poſſeſſion, 
upon the Footing of a Contract of Marriage, entered into be- 
twixt her Grandfather and Grandmother, as far back as the 
Year 1668, whereby a ſmall Part of the Lands, and the Con- 
queſt of the Marriage, was provided to the Heirs of the 
| e Marriage. 
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3 
Marriage. And, in this Reduction, ſhe prevailed, and was July 13. 
found intitled to the Eſtate of Phiſzill, as Heir of the Mar- 1743. 


lage. 
7 he ſaid Captain John Stewart was thereafter killed in his 


Majeſty's Service, in the Action at Preſton. And, after his Sp., 3x. 


Death, Mrs. Sreuartr, his Relict, brought a Proceſs againſt the 1745. 


Tenants of Phi gill, upon her Liferent-infefrment,, which was 
oppoſed by Mr. and Mrs. Hawthorn, in reſpect that her Huſ- 
band's Right had been reduced by the Decreer 1743: But 
the Cauſe having been reported to your Lordſhips, and there- 
after heard in Preſence, your Lordſhips found, That the Ob- Feb. 7. 
ligation, entered into by John Coltrain of Pranmorret after- ©7495: 
wards John Steuart of Phiſgill, in the Marriage-ſettlement] be- 


twixt him and Mrs.. Chriſtian Heron, the Pur ſuer, whereby he 


was bound to ſettle upon ber a Liferent-proviſion, to the Extent of 
50. Sterling yearly, was onerous, on the Part of the ſaid Chriſ- 
tian Heron, and rational on the Part of the ſaid John Coltrain, 
alias Steuart; and that he having implemented the ſame, by g n 
ing the Liferent-infeftment to that Extent, when he Was in the Right of 


Fee and Property of the Eſtate of Phiſgill, and his Right ſubje& to no 


Challenge, from any thing that did, or could appear upon the Records, 


that 72 Ament was likewiſe Juſt and onerous, and does -fubſiſt in 
ber Favours, notwithſtanding of the Reduction, afterwards brought, 

of. the Right and Title of the ſaid J ohn Coltrain, upon the latent 
perſonal. Obligation, contained in 1 Contract of Marriage, entered 
into, in anno 1668, berwixt John Steuart, Friter in E dinburgh, 

and Agnes Steuart, his Spouſe, whereby he was bound t0 fettle the 
Eſtate be ſhould acquire, in Favour , the Heir whatſomever of the 
Marriage; and, notwithſtanding the Decreet, obtained in that Re-- 
duction, ſerting aſi ide the. Right of 'the ſaid John Coltrain,* which- 
the Lords found cannot hurt the ſaid onerous Liferent-ſetilement, 
made to Chriſtian Heron, % Purſaer, by her ſaid Huiband, while 
he flood in the full Right of Property of the , confor m110 the 
Infeftment and Inveſtitures thereof. 


Againſt 


| 
. 
: 


Againſt this Interlocutor the faid Agnes Sronnrt and her Hum. 


band preferred a long reclaiming Petition, but without Succeßß: 


And thereafter they carried on an Appeal againſt ir to the 


Houſe of Lords. But your Lordſhips Decree was affirmed, 


and, in conſequence thereof, Mrs. Sreuart has drawn her Life. | 


rent to the Extent of 50 J. Sterling, out of the Eſtate of Phiſe 


gill, and the remaining 300 Merks out of her Huſband's parer- | 


nal Eſtate of Drummorrel. 


he ſaid Captain Fobr Secuart, having contracted Debts above 
the Value of his paternal Eſtate of Drummorrel, which amounts 


only to the Sum of 97 J. 15 5. Sterling, of yearly Rent, exe- 
cuted a Difpoſition of the ſaid Lands in favour of the Earl of 


Galloray, and other Truſtees, with Power to them to {ell the 


fame for Payment of his Debts ; and the Truſtees have accord- 


ingly fold the Lands, and the Purchaſers are taken bound, by | 
the Articles of Roup, to retain as much of the Price in their 
-own Hands, as will be ſufficient for anſwering Mrs. Steuar?'s Life- 


rent-annuity of 300 Merks ſecured upon theſe Lands; and the 


Price will not be ſufficient to pay Captain Srevar?'s Debts, un- 


Jeſs the Truſtees ſucceed in making out ſome other Claims 
they are inſiſting for, as due to the Captain, which till re- 
main in Dependance undetermined. | | 


The faid Agnes Srevart, and her Huſband Mr. Hawthorn, | 


have brought an Action againſt Captain Sreuart's Children, and 
the Truſtees for his Creditors, ſetting forth the Contract of 
Marriage 1728, and Bond of Liferent Proviſion to his Wife, 
with her Infeftment 1734, with the Decreet of Reduction 
1743, and Mrs. Steuari's Decreet of Preference for her Life- 
rent of 50 J. Sterling in 1749, and ſubſuming, that the Defen- 
ders, as repreſenting Captain Srzenarr, ſhould be decerned and 


ordained to free and diſburden the Purſuer's Lands of Phiſgill, | 


from Payment of the Relict's Annuity of 50 J. Sterling, con- 
tained in her Bond and Infeftment 1734, and to repeat to 
them fo much of the ſaid Annuities as have been paid ſince 
| | 3 Captain 


* 


” 


Captain Stewarts Death; ah to as Payment of the ſame in 
Time coming. 

When this Proceſs came in, Captain Steuart's Children de- 
nied all Repreſentation of their Father. So the only Queſtion 
was with the Truſtees, whoſe Duty it was to oppoſe this | 
Action, as intended to carry off a great Part of the Fund, al- 
ready too ſcrimp for Payment of the Creditors. And for them 
it was pleaded, that this ſmall Liferent was lawfully impoſed 
by Captain Steuart upon the Lands of Phiſgill; that he kept 
fi within the Powers allowed him by his Grandfather's Tailzie, 
which was then the only apparent Settlement of the Eſtate; 
and as it had been already found a proper and effectual Deed 
to exclude the Purſuer's Title, notwithſtanding her ſubſequent | | | 
Reduction, there lies no Action of Repetition againſt Captain - 
Steuart, or his Creditors, on account of a Liferent to which 
his Wife was juſtly provided, out of an Eſtate which the Cap- 
tain at that time, and for ſeveral Years after, poſſeſſed with- 
out any Challenge. 

The Lord Auchinleck Ordinary, has taken the Debate to re- 
port, and appointed Parties to give in Informations. 

The Lords will remember, that the Title, upon which the 
Purſuer prevailed in the Reduction 1743, was a Contract of 
Marriage executed by her Grandfather, above ſeventy Years 
before, wv1z. in 1668, by which he became bound to provide 
to his Wife in Liferent, the half of all Lands, Heritages, 

Goods and Gear, Oc. then pertaining to him, or which he 
ſhould happen to conqueſs during the Marriage, and to pro- 

vide the Fee of the whole to the Heirs to be procreate of the 
Marriage. 

As John Steuart did not apprehend. that he was tied down 
farther than to leave his Eſtate to deſcend among the Iſſue of 
the Marriage, he did expede a Charter of his Lands, under 
the Great Seal, in the Year 1703, in favours of the Heirs-male March 30. 
of his Body, by which they were preferred to the Heirs what- 703. 
lever ; —__ though this Charter was, for ever after, the Title 8 

* of | q 
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of his Poſſeſſion, yet it was never ratings by the Purſuer, 


the Heir of Line of the Marriage, until the late Reduction, 
which was terminated in the Vear 1743. | 
The ſaid Fohn Steuart, not doubting of his Powers to ſettle 
his Eſtate amongſt his own Lilue, who were all deſcended of 
Jone 6, the Marriage 1668, did thereafter make an Entail, by which 
1719- the Eſtate is limited to the Heirs-male of his Body, whom 
failing to the Heirs-female of his Body, without Diviſion, ex- 
cluding the Purſuer, the Daughter of his Son Robert, then 
deceaſed. 


After John Steuarts Death, his Son William Steuart was 


"= 4 ſerved Heir of Tailzie, and infeft in the Eſtate. 
© Ant after his Death, Annes Steuart, his eldeſt Siſter ſuc- 


Nov. 6. ceeded, and made up her Titles as Heir of Tailzie ; and as ſhe 


*1*7* | was unmarried, and advanced in Years, her Nephew Mr. Col- 
train, afterwards Captain Steuart, had a very near Proſpect of 
rhe Succeſſion, which could only be diſappointed by his pre- 
deceaſing her; and, upon the Faith of that, entered into the 

Jane 8, above Marriage, and obliged himſelf, upon his ſucceeding, to 

728. provide his Lady in a Liferent of 50 J. Sterling out of the Eſtate 
of Phiſgill ; and ſome Years after, when he ſucceeded to his 
Aunt, he implemented his Obligation, by infefting her in the 
tailzied Eſtate, and allo infeft her in his paternal Lands of 
Drummorrel in a farther Annuity, to make up her Liferent to 
be 1200 Merks, in caſe of Children, the Event which has 
happencd, in virtue of which the draws 300 Merks a-year 
out of theſe Lands, 

It cannot be conteſted, that in every View this Liferent 
was rational, and even moderate: It was not fo large as might 
have been expected, in Retribution of the Tocher brought 
by the Lady, which was the Sum of 9000 Merks Scots And 
it was alſo conſiderably leſs than what he was entitled to 
grant by the Tailzie, which was the fourth Part of the 
Rent of the Lands, amounting to 4000 J. Scots per annum, 


whereas this mall Annuity does not extend to one Sixth of 
the 


W 


. 


> 
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the free Rents ; and while the tailzied Eſtate is not burdened 
vith the Half of a Terce, his paternal Eſtate is burdened with 


1 ſeparate Annuity, which extends near a Terce of theſe Lands, 


to the Excluſion of his other Creditors, 
There is therefore not the ſmalleſt Appearance in this Caſe, 


of any ſiniſter View in Captain John Steuarr, to do any ror- 


tins Ad, to the Prejudice of the Heirs, who might ſucceed 
to the Eſtate of Phiſgill, or indeed, that he had any Appre- 


henſion, that he was to be excluded by other Heirs from 


the Poſſeſſion of that Eſtate: He was called by a Tailzie, up- 
on which two ſucceſſive Heirs had before made up Titles, by 
Service and Infeftment, and poſſeſſed during their Lives, with- 
out any Challenge. The firſt Charter of the Eſtate, taken 
in 1703, by John Steuart, who had purchaſed the ſame, did 
ſo proceed upon the fame Plan, in favour of Heirs-male, ex- 


duive of the Purſuer's Title, under the Contract of Marriage: 


and yet the Eſtate had been always poſſeſſed under that Title, 
vichout any Objection ; nor was there any thing on Record, 
that could ſuggeſt the ſmalleſt Exception againſt it. 

And therefore, Captain Steuart had no Reaſon to ſuſpect 
y Danger when he was making up his Titles, in purſuance 
of ſo many Inveſtitures; and indeed, of the whole Inveſtitures 
that had ever been taken by his Grandfather, who was the 
udubted Proprietor, as he had fairly purchaſed the Lands 
with his own Money: And as he had no Suſpicion of any 
Danger, ſo he took no Precautions to guard: againſt it: He 
did not exerce his Powers to the utmoſt, as if the Eſtate had 
been to go away from him to another, but kept far within 
the Bounds of what the Tailzie allowed him to give, or of 
what the Eſtate he ſucceeded to, might reaſonably afford ; 


and therefore, it is with great Juſtice, that your Lordſhips - 


Decree in 1749, found, that the Obligation entered into by 
lim, in his Marriage Settlement, to provide his Wife in a 
Likerent, to the Extent of 530 J. Sterling yearly, was not only 


iro on her Part, but alſo rational on his own Part; and 
| as 


as this Decree was, upon the Purſuer's Appeal, affirmed by 
the Houſe of Lords, it is hoped they will not now conteſt 
what was there ſinally determined. . we 
The Queſtion then is, upon what Foundation this rationg! 
and /awful Act of Captain John Steuart's, far within the Bound; 
of thePowers given him by his Title, the only Title known to the 
Eſtate at the Time, can ſubject him or his Heirs, or his Cre- 
ditors, to a Claim of Damages. Had his Relict ſucceeded to 
a Terce of the Landi, in which he ſtood infeft by his Deceaſe | 
before the Challenge brought, as her Terce muſt have been 
ſuſtained to exclude the Purſuer upon the ſame Grounds that 
your Lordſhips ſuſtained her Liferent Infeftment, ſo it does not 
appear that the Purſuer could have had any Pretence to claim 
Relief or Repetition of the Rents ſo drawn by the Relict, from 
her Huſband's Heirs, however opulent they had been; far Ich | 
to compete with his onerous Creditors upon ſuch Claim of | 
Damages. Whoever lies out from proſecuting their Right, 
muſt ſubmit to rhe neceſſary Conſequences of ſuch Delay, | 
The Loſs of the Rents during the Poſſeſſion had under the 
Title liable to Challenge, and the Eſtabliſhment of fuch Rights 
as may naturally ariſe from that Title and Poſſeſſion, are all 
natural Conſequences that can hardly miſs to happen in ſuch 
Caſes. And every one who leaves another in quiet Poſſeſſion 
is bound. to know that ſuch Conſequences may refalt from the 
Delay. If the Right grafted on that of the Poſſeſſor is eſta- } 
bliſhed by Law, as Terce or Courteſie, it cannot be pretended | 
| that the Poſſeſſor is liable in Relief. And the Creditors are 
| at a loſs to diſcover why the Caſe ſhould be different, when 
D it is founded on a e Deed done by the Poſſeſſor, furro- 
Ll. ＋ 1 A <<< et., gated by the Settlement, in place of the legal Right, which.1s 
. e Gex fie ---*2<:xxhereby excluded. | | Fs | 
5 ee, gu e What was chiefly urged upon the other Side, was, © That 
e. e, SS Let as the Eſtate has been found by your Lordſhips Decree in | 
"ST; 55 ae v7 . 1743, to belong to the Purſuer, it was unwarrantable in 
c, Lal ,, Captain Steuart to impoſe any Burden upon it, and he mul. 
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« repair the Damages thence ariſing : That though the Life- 
« rent granted to his Wife was ſuſtained by the Decree 1749, 
jn reſpect of the Marriage and her bona fides, yet that does 
« not relieve him from the Obligation of diſincumbering the 
« Purſuer's Eſtate of a Burden to which it ought not to have 
been ſubjected, in the ſame Way as if he had borrowed 
« Money and granted an heritable Bond, the Bond might 


d have been effectual to the Creditor, and he nevertheleſs been 


bound to repair the Damage to the true Proprietor : That the 
« Caſe of a Terce does nor apply, as the Terce could not have 
taken place when Captain Steuart was denuded of the Lands 
« in his own Lifetime.” And it was further faid, Thar 
Captain Steuart muſt be preſumed to have known of the 
„Contract of Marriage 1668, which was in the Charter 
« Cheſt of the Family. And therefore he was in mala fide 
« to grant this Liferent-right, and upon that Ground alſo 


„ muſt be liable to repair this Damage.” 


But here the Purſuer takes more for granted than can be 
made out from the Decree ſhe obtained in 1743, when ſhe 
ſuppoſes that ſhe is to be held as Proprietor of the Eſtate at 
the Time that her Couſin Captain Steuart granted rhe Life- 
rent Infefrment to his Wife in 1734. It is plain that Cap- 
tain Steurrt was at that Time the only Perſon who could be 
faid to have the Property of. theſe Lands, or intitled to 
exerce any Act of Property thereupon. He was infeft upon 
Precept from the Chancery, proceeding upon a ſpecial Retour, 
as Heir in the Eſtate to Agnes Steuart his Aunt, who was in 
like Manner infeft therein as Heir to William Steuart her Bro- 
ther; and he again was infeft as Heir of Tailzie to John Steu- 


art his Father, who ſtood infeft upon the Charter he expede 


under the Great Seal in the Year 1703. * | 
This Charter, as it proceeded upon the Procuratories grant- 
ed to John Steuart by his Authors, from whom he had bought 
the Lands, and who had diſponed them to him in Fee-fimple, 
wichout any Limitation, was apparently as good a Title of 
| C P: operty 
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Property as any Man can acquire to Lands in this Country. 
And this Right of Property was fully tranſmitted by him to 
his Heirs of Tailzie, barring the Limitations he impoſed up- 
on them, which were not tranſgreſſed by Captain Steuart in 
the Liferent granted to his Wife. And therefore it muſt be 
admitted, that Captain Steuart was in 1734 the true Proprie- 
tor of the Eſtate, pointed out by all the ſucceſſive Inveſti- 
tures that had ever been taken of theſe Lands, from the Time 
they were originally acquired by his Grandfather from the 
Families to which they formerly belonged, and that the 
Deeds granted by him, in Conſiſtency with his Title under the 
Entail, did properly affect the Eſtate. Nor was there any o- 
ther Perſon who was intitled to grant Infeftments or im poſe 
Burdens upon it at the Time. 1 

The Ground upon which the Purſuer afterwards evicted the | 
Lands in 1743, was not a preferable Title of Property, as the 
would now ſuppoſe; or that it was underſtood, as if Captain 
Srenart's Right had proceeded à non habente. But the Ground 
was, that her Grandfather John Steuuart was underſtood to be 
limited by: his Contract of Marriage 1668, to provide the 
whole Lands, he ſhould acquire, to the Heirs of the Marriage. 
And, upon this perſonal. Obligation, the Tailzie he made in 
1719, under which. Captain. Stars had ſucceeded, was re- 
duced... > „„ $5 
But, when the Queſtion. of the Lady's Liferent-infeftmient 
came afterwards to be conſidered in 1749, your Lordſhips 
were of Opinion, That although the Tailzie was reduced up- 


on the Contract of Marriage, yet the Reduction could have 


no Effect retro; that Captain Stuart was truly the verus domi- 
un of the Eſtate by all the Inveſtitures, before his Right was 
brought under Challenge; and conſequently, the Rights granted 
by him, during that Period, behoved to have the ſame Effect, 
as if the Challenge had never been brought, or had not face . 
ceeded. N „ 5 


11 | 

lt is therefore incumbent on the Purſuer to ſhow, that the 
Ground of her Challenge is ſuch, as ought ro ſubject Captain 
Seurt in Damages, for the Deeds he lawfully exerced, in con- 
formity to the Entail, which was his Title of Poſſeſſion: Here 
the labouring Oar lies upon the Purſuer. As the Reduction 
does not operate retro, to avoid his anterior Deeds, as little 
will it be prefumed to operate retro to his Prejudice, or to 
make him liable in a penal Claim of Damages, when he did 
no Wrong, but exerced a lauful Act, ſtrictly agreeable to the 
Limitations: of the Title, under which he openly poſſeſſed the 
Eſtate. 

Suppoſe he had: granted long Tacks at the old Rent, 1 0 < er 2 — 
Terms of the Taikie, and the Purſuer, after ſhe prevaile hoe. got ae 
in 1 had found, that ſhe could get double _ . . 
itthe Tacks were open; there is no Doubt, the Tacks woul Lorin Lent 
have been faſtained, during the: Period for which they were . 41 — 


ſe, and thereby the Purſuer would have been deprived of a 74 A 2 
Part of the Profit ſhe might have reaped from the Reduction, - , 
it he had brought it more early, But yer ir ſeems im poſſi ble / . cute * 


io maintain, that ſhe could involve rhe Poſſeſſor in Damages, 1 Ele- eee bee 
on account of a rational and lawful Ack of Property, which he „ AA ac , 
exerced at a Time, wheu. no Challenge was brought of his . eee, 
Might. 8 | 
The Caſe of borrowing Money is very Jfcrent, there it 
night be ſaid, that the Money was preſumed to bo ſtill in his. 
Hands, and he ought not to be allowed to retain it. But here 
jour Lordſhips obſerve, there is nothing remains with Captain 
Seuart, in virtue of the Liferent- infeftment 1734; there 18 
wthing that he has taken ont of the Eſtate, in virtue thereof; 
which he or his Repreſentatives can be called upon to reſtore. 
The Caſe is preciſely the fame, as if he had renewed: Tacks to 
the Tenants at the old Rent, though the Purſuer might have 
uttered by the Lowneſs of the Rent; as well as by the Life“ 
rent, yet, as the Profit, neither of the Tacks nor of the Life- 
rnb, did accreſce to Captain Steuart, but to third Parties, he 
cannot 


wm 3 | 


cannot be liable in Damages to the Purſuer, from a lawful 


Act, which he exerced, while the acquieſced in his Poſſeſſion, 
under a Title, confirmed by all the Inveſtitures that had been 
taken of this Eſtate, from the Time it firſt came into this Fa- 
mily. 1 Fo 


Caſe of Terce or Coxrteſy, that, in this Caſe, if Mrs. Steuart 


had relied upon a Terce, it might have been excluded by the 


Reduction obtained againſt her Huſband in his own Life; that 


is merely accidental, and nowiſe affects the Principle upon | 
which the Argument is founded, viz. That where a Terce 
actually takes Place, by the Death of the Hutband, before 
Reduction, as the ſubſequent Reduction will not affect the 


Wife's Right, ſo neither will the Reducer have any Claim 


againſt the Huſband's Heir, to relieve him of the Damage 2. 
riſing from the Terce. It is incumbent on the Purſuer, ei. 


ther to point out ſome Ground for ſuch Claim, or to ſhows 


ſubſtantial Difference betwixt a Right ariſing from the Lau, 
in conſequence of Marriage, and a lawful rational Af of the 
Huſband, which behoved to be exerced in place of the 1% 
Right, by the Nature of his Titles, and upon the Faith of 


which the Marriage was contracted. 


The Furſuer has not as yet attempted to ſhow either the 
one or the other. And indeed, the whole of this Claim ap- 
pears, with Submiſſion, to be a Novelty, without any Prece- | 
dent. It often occurs, that the Right of a Poſſeſſor will be re- 
duced on various Grounds, and notwithſtanding thereof, Life- 
rents, and other Rights, derived from him will {till ſubſiſt; 
and yet the Defenders know no Inſtance, where a Claim of 
Recourſe of this kind has been thought tenible. In the rank- | 
ing of the Creditors of the deceaſed Sammel Maxwell of New- | 
law, your Lordſhips reduced a Diſpoſition, granted by him, of 
certain Lands, to Edward Maxwell, his Son of a ſecond Mar- 


riage, upon the Act of Parliament 1621; but thereafter, E- 
avard's Relict, and her ſecond Huſband, infiſted to be prefer- 


red 


| 4 | 
Nor is it any Anſwer to the Argument brought from the 


(mn _ i 
red upon a Liferent- annuity, granted to her by Edward, out 
of theſe Lands. It was objected by the Creditors, That her 


Right behoved to fall with her Huſband's, upon the Rule, 
reſoluto jure dantis, c. But the Lord Newhall Ordinary, De- 


ember 4th, 1736, Repelled the Obje&ions made to the ſaid Liſe- 
rent- right, and found, that ſhe. is to be ranked on the Lands con- 


tained in her Tifefiment, conform to its. Date, And his Lordſhip MM. : G +7 Sees 
having died in a fe Days after, the Creditors reclaimed ; but a & Lett 


your Lordfhips, unanimouſly. affirmed the. Interlocutor, though 
the Aunuity claimed by the. Relict exceeded. zwo Thirds of the 
Rent of thre Landi, and the Creditors acquieſced. They did 
not imagine, they had any Claim of Recourſe againſt her 
Huſband's Repreſentatives, or ſeparate. Eſtate, although they 


came far ſhort.of Payment of their. Debts, and were nowiſe 


diſpoſed to pals from any Recourſe, that was in Law under- 


| ſtood to be competent. 


Your Lordſhips will remember yet a later Caſe, that occur- 
red in the Year, 1739, where a Tailzie made by Henry Mace 
duugal, of the Lands of Mackerſton, in favours of Heirs-male, in 
the Year 1684, was inſiſted on as a Ground of Reduction of 
Mrs. Macdouggl's. Titles to that Eſtate; and your. Lordſhips 
ſuſtained the Defence of Preſcription. But as that Point was 
thought very doubtful, by reaſon of intervening Minorities, a 
ſebarate Defence was alſo pled for Colonel Macdougal; that the 
Liferent, granted to him by his Lady in his Contract of Mar- 


Tiage, ought, at any Rate, to be ſuſtained, and your Lord- 


ſhips found, that the Contract was onerous, and behoved to 
ſubſiſt, notwithſtanding the latent Tailaie 1684. Had it oc- 
curred to any of the Council in that Cauſe, that the. Heir- 
male taking the Eſtate, with the Burden. of Mr. Macdougal'sLife- 
rent, would have Recourſe againſt his Lady, who granted it, 
and her Heirs: This was not. a Point worth the diſputing, as 
the Huſband could be no better of prevailing in his Liferent, 


if it was to come off his own Heirs, by ſuch Action of Ra- 
' courſe... But it was at that time thought an important Poiut | 
D.. 


G 


n 

to be diſputed by the Parties, and decided by your Lordſhips. 
This new Conceit, that is now broached by the Purſuer, had 
not then occurred, either to auy of the Judges of the Court, 
or the Council at the Bar. SSIS WO; ee 
And indeed there is hardly a Caſe, where an Eviction hap- 
pens of an Eſtate, where there will not remain ſome Deeds 
ſubſiſting of the former Poſſeſſor; if not Liferents, at leaſt 
Tacks, or ſome other Deeds from which the new Proprietor 
ſuffers a Loſs; and yet there is no Inſtance condeſcended on, | 
of an Action that was ever brought, for the Value of ſuch Da- 
mage, againſt rhe former Poſſeſſor, or his Heirs: Which, at | 
leaſt, is an Evidence of the general Senſe of the Nation, that i 
à Poſſeſſor is not liable in a Claim of Damages, on account of ⁵ ⁵ 
Acts of Property exerciſed by him, which are, in Law, held WI * 
to be effectual before his Title to the Property was brought Ml * 
under Challenge. HY on QF 007: ng 
And in no Gaſs can there be leſs Ground for ſtretching ſuch I 

A Claim, than in the preſent, where it can be proved, if ne- 


* 


ceſſary, as was laid before your Lordſhips in the former Pro- i 
ceſs, that Captain Stuart laid out the whole of his Wife's 0 
Tocher, and further Sums which he borrowed, in the Im- 0 


e 9h of this Eſtate; in incloſing and marling the Grounds, Y 
building an Addition to the Manſion-houſe, and large Office- l 
Houſes, Garden-walls, gc, at a great Expence, which ſhews, | 
at the ſame time, the Captain's ſincere Belief of his own Right, 
and alſo, that the Purſuer has no Reaſon to complain of this 
ſmall Burden, when ſhe receives a greater Benefit from the | 
Melioration of the Lands, than even the Loſs which ariſes | 
from this Incumbrance brought upon the Eſtate, during the 
Time ſhe thought fit to delay her Action. | 
And as to what was ſaid, That one Double of the Con- 
tract of Marriage 1668 was in the Charter-cheſt of the Fa- 
« mily, and therefore preſumed to be known to Captain 
« Seuar!, and conſequently he cannot be intitled to the Pri- 
4 vilege of a bona fide Poſſeſſor, but muſt repair, to the - pay 
„% Extent, | 


| A 
« Extent, every Damage the Purſuer ſuffers through this 
« Burden brought upou her Property, whether he was actually 
« a Profiter by it or not.” Theſe Allegations, your Lord- 
ſhips will remember, were thrown out in the former Pro- 
cels, when the Purſuer was infiſting for Repetition of the 
Rents againſt the Captain as a mala fide Poſſeſſor, but received 
Anſwers that were ſatisfactory to your Lordſhips at that Time. 
It is not alledged, that the Captain had any Acceſs to the 
Charter- cheſt of the Family, at the time he entered into the 
Contract of Marriage in 1728, which is the Foundation of the 
Decree preferring the Relict to her Liferent. His Predeceſſor, 
Agnes Steuart, was then in Poſſeſſion of the Writings, as well 
as of the Eſtate, and, conſequently, he became bound to 
ſettle this Liferent at his Marriage, when he was in perfect Ig- 
norance of any Claim the Purſuer could have to the Lands; 
and therefore, in every View, was in optima ſide to give his 
Wife as great a Liferent as the Tailzie would permit. | 

241, After he ſucceeded to Agnes Steuart in the Eſtate, it 
is no neceſſary Conſequence that, becauſe he had Acceſs to the 
Charter- cheſt, inks Has he would be careful to peruſe every 
old Paper that was lying in it, for the Space of ſixty or ſeventy 
Years back. This is rarely done by young Gentlemen who 
{ſucceed to Eſtates, and are not bred to Buſineſs. And there 
is real Evidence in this Caſe, that he was ignorant of any 
Claim the Purſuer had under this Contract, elſe it cannot be 
imagined he would have laid out the great Sums he did, in 
the Improvement of this Eſtate. No Man, in his Wits, 


would have done ſo, if he had ſuſpected it was to be carried 


off by another. | 


. 


ztio, If it were ſuppoſed, that the Captain had ſeen the 


Contract, before he granted the Infeftment, 1734, of which 


there is not the ſmalleſt Evidence, yet the Creditors cannot 
ſee, that even that would affect them, in this Queſtion, If 
he had read the Contract, he would have ſeen, that his Grand- 
father was obliged to provide the Conqueſt of the Marriage 


10 


| | „ 16 V 
to the Heirs: Whether the Lands of Phiſgill were: Conqueſt 
during the Marriage, or not, did not properly fall within the | 
Compaſs of his Knowledge, as thefe Things were all paſt long 
before he was born. And, if he had gone further; and made 1 
a diligent Enquiry into the Fact, it would not have occurred 
to him, that any Danger would thence ariſe to his Right, | 
He would naturally think, that his-Grandfather- had fulfilled * 
the Obligation in the Contract, intended to ſecure the Ihe 
of the Marriage, when he made a Settlement of his- Eſtate in 


Favour of the Children and Grandchildren, deſcended: of the | 
Marriage; and, that this Settlement having been acquieſced in, 
during the Conrſe of three Succeſſtons, there was no Probabili- : 
ty that ſuch Challenge would be brought, after ſuch a+ Diſ. e 
tance of Time, while it ſtoed in his Perſon. 419 1 
Nay, if the Suppoſition were to be carried further, and be- u 


ond what was probable, in Favour of the Purſuer: If it were q 
ſuppoſed; that Captain SHeunurt had nor only peruſed the Con- h 
tract, but had adviſed Lawyers upon it, he would not have 7 
found them clear of opinion, that the Tailzie would be redu- c 
ced upon the Contract of Marriage. He muſt have been in- ar 
formed of ſundry Judgments given by your Lordfhips, where Ml 
vou had found, that a Father was not ſo ſtrictly bound, even ab 
| by a Proviſion of a particular Eſtate to the Heir of the Mar- WW di 
| riage, but that he was at Eiberty to ſettle his Saccefſien upon th 
| '2 Child of che Marriage, who was nor preciſely the neareſt at 
| | Heir of Line, in the Courſe of Succeſſion ab inteſtato. That he 
| fuch Settlements had been ſuſtained, very recently, in many init 


Caſes, particularly, July Lo, 1724, James Douglas, eldeſt Son me 
of Filliwhilly, againſt his younger Brother, where a Settlement 
| was ſuſtained in which the eldeſs Son of tite Marriage was ex- fo 
| heredirated, without any Proof of Miſbehaviour brought againſt Re 
| him. Fanuary,. 1736, in the Caſe of the Heirs: Portioners | 
| 
| 


of John Miln, where a- Settlement, made by a Father upon his 
fourth Daughter was found not reducible upon a Contract, pro- ; 


viding the Lands to the Heirs thereof. Januar) n 
| raill- | 


7 
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Traill contra Traill of Elſneſs, where a Father, bound by his 
Contract, to provide his Eſtate to the Heirs whatſomever of the 
Marriage, made a Settlement upon his ſecond Son, preferably 
to his eldeſt Son's Daughter; and this Settlement, very ſimi- 
lar to what John Steuart made in the preſent Caſe, was ſuſ- 
nel, = | | 3 
Theſe Deciſions were in the Caſe of particular Lands, pro- 
vided by Contract of Marriage, where the Obligation on the 
Father is more ſtrictly conſtructed. But, in a general Provi- 
ſion of ſuture Conqueſt, which it depends upon the Father 
to acquire or not, the Father's Powers have ſtill been more 
a interpreted. In the Caſe, Fuly 7, 1698, Cummin 
contra Kennedy, the Court found, that ſuch Proviſions limited 
the Father no farther than that he muſt diſpoſe of his Con- 
neſt intra familiam, and ſuſtained a Settlement made upon 
his Grand-daughter, paſſing by her Mother, who was his Daugh- 
ter, and the Heir of the Marriage. And even, as late as the 
Caſe of Colonel Campbells Children, obſerved in the Diction- 
ary, vol, 2. P. 290, decided December 16, 1736, Campbells 
contra Campbells, your Lordſhips will remember, that many 
able Judges were of Opinion, that ſuch Proviſions of Conqueſt 
did only import an Obligation ſtirpi aut familie, to prevent 
the Father's prejudging the Iſſue of the Marriage, but left him 
at Liberty to ſettle his own Conqueſt amongſt that Iſſue, as 
he ſhould think fit; though the Deciſion given by the Majo- 
rity did then, for the firſt time, conſtruct the Father's Powers 
more ſtrictly. 5 | Ws 
The Purſuer ſeemed to be much offended with the Deci- 
ſion, given by your Lordſhips, in Favour of Captain Szeuart's 
Relict in 1749. She was pleaſed to ſay, * That though ſhe 
is bound to acquieſce in that Judgment as a res judicata, in 
the preſent Caſe, ſhe will be allowed to doubt, if an In- 
« ſtance can be produced, where the like was found, in any 
* ſimilar Caſe.” The Defenders have now. removed that 
Doubt, by producing two Inſtances, where your Lordfhips had 
| E. given 


* 


18) 
given the like Judgments, in ſimilar Caſes. But though they, 
will be far from complaining of any Judgment, given by this 
Court, yet they muſt ſincerely acknowledge, that they do not 
know of any former Precedent, that found a Father fo ſtrietly 
tied by a general Proviſion of his future Conqueſt, that he waz 
bound to give the whole to his eldeft Son's Daughter, exclu- 
five of the other Iſſue of the Marriage. And they are fully 
perſuaded; that, if Captain Steuart had ſeen and peruſed the 
old Contract, 1668,. as it does not appear he did, before he 
granted the Liferent Infeftment, 1734, and aſked the Coun- 
cil that now appear for the Purſuer, or any other Lawyer, 
whether, on account of any Challenge, that might ariſe on 
that Contract, he ought to decline to implement the Oblige- 
ment in his own Contract, 1728, by granting the Liferent 
Proviſion to his Wife, he would not have been adviſed to de- 
cline it. | 5 

And therefore, it muſt appear to your Lordſhips, that no- 
ching can be more extravagant or groundleſs than the Plea 
now urged on the Part of the Purſuer, as if Captain Scar: 


and his Repreſentatives deſerved to be puniſhed, becauſe he 
was in mala fide, in granting this Liferent-infeftment. He had 
no Opportunity to ſee the Contract, 1668, when he came un- 
der the Obligation at his Marriage, in 1728, to grant this 
Infeftment: There is no Evidence that he ſaw it before the 


1734, when he Free the Infeftment; and, if he had ſeen 
and peruſed it, h 


from it.. Or laſtly, if he had taken Advice, he never could 


have been adviſed upon fuch a doubtful Clauſe, where the 
Conſtruction, in former Caſes, had gone in his Favours, either 


to give up his own Right, which had, for ſo many Succeſſions, 

remained. unchallenged; or to decline Performance of the ſo- 

lemn Contract, upon the Faith of which his Marriage was 

agreed to: So that, in every View, this Act of Captain Sreu- 

art was lawful, fair, and rational, as your Lordſhips found by. 
| 55 


e would neither have diſcovered the Fad, as 
to the Lands being Conqueſt, or the legal Ohjection, ariſing 
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your Decree in 1749, and cannot ſubject him or his Repre- 
ſentatives, far leſs his Creditors, in any Claim of Damages. 
And it is the more extraordinary that the Purſuer ſhould 
perſiſt in repeating this groundleſs Clamour, that they cannot 
have forgot what Reception it met with, when formerly laid 
before your Lordſhips, in their Claim, brought againſt Cap- 
tain Stewart, for Repetition of the by-gone Rents, vplifted 
during his Poſſeſſion, if mala jides could have been inferred fron. 
a Party's maintaining a Poſſeſſion deſcended to him from his 
Anceſtors, by a Series of Infeftments, until your Lordſhips ſhould 
determine the Import of the Limitation, that was laid upon the 
Granter's Powers, by a general Clauſe in a Contract, it would have 
better applied to the Poſſeſſion, maintained by Captain Stenar: af- 
ter the Proceſs was raiſed, and the Contract produced, and the 
Foundation of the Purſuer's Claim made known to him. But. 
when the Purſuers brought an Action for Repetition of the 
Rents, uplifted by Captain Sreuart before the 5th January, 1743, 
the Date of the. Interlocutor, reducing the Entail, and uſed. 
Diligence upon it, your Lordſhips ſhowed great Indignation 
at the Procedure, and diſcharged the Diligence; and there- 
fore, it might have been expected, you would not have got 
the Trouble of hearing the ſame Objection againſt fair Deeds, 
executed by Captain Sears in 1728 and 1734, when it does 
not appear, that he knew of this old Contract; and it is 
ain, from his After- conduct, that he had no Apprehenſion 
of any Challenge, ariſing from it. | 5 py 
The laſt Thing urged by the Purſuer was, That what- 
« ever Defence might be pleaded againſt the Superplus Life- 
« rent, affecting the Eſtate of Phiſgill, over and above the 
© 60 Merks originally charged upon the Lands of Drummor- 
© rel, yet the conditional Obligation to transfer that to the 
Lands of Phiſgill, in caſe he ſhould ſucceed to that Eſtate, 
„which, if it means any Thing, muſt import a Succeſſion 
de jure, could never be available to relieve the Lands of 
Drummorrel of that Burden, or to deny that Recourſe 
* which is ſought by the preſent Action.“ 
| | The. 


of the Relict's Liferent upon Drummorrel, beſides the 300 


© © 


This Objection ſeems to point at laying 300 Merks more 


Merks which ſhe already draws out of it, in virtue of her In- 
feftment 1734, but the Creditors apprehend, without any 
Foundation: For it is plain, from the Contract of Marriage 


1728, that the Liferent of '600 Merks, was not intended to 


be a Burden upon the Lands of Drummorrel, except ſingly in 
the Event of the Huſband's Deceaſe, before the Succeſſion of ] 


the Eſtate of Phiſgill opened to him: How ſoon that Suc- 
ceſſion devolved, the Lands of. Drummorrel were free, and he 


was bound to infeft her in the whole Liferent of 900 Merks, | 


payable out of the Lands of Phiſg:ll. 


Here was a fair Agreement, ſuch as every Heir would have | 


made, in the like Circumſtances ; poſſeſſed of a ſmall paternal | 


Eſtate of t000 Merks a-Vear; but expectant Heir of Tailzie 
to a much larger one, it was natural for him to lay the Bur- } 
den upon the tailzied Eſtate, which could beſt bear it, and 


to reſerve the ſmaller Eſtate free, as a Fund for providing his | 
Children: And, accordingly, he implements his Obligation, 
upon his Succeſſion to Phiſgill, and at the fame time gave her 


300 Merks of Addition, which ſhe now draws out of the | 
Lands of Drummorrel. Where then is the Foundation of | 
transferring any Part of the Liferent, ſecured on Phiſgill, over | 
upon his paternal Eſtate ? No ſuch thing is mentioned in the 
Contract: The whole is provided to be laid on Phiſgill, as it 
ought, ſo ſoon as he ſucceeds; and the Security ſtipulate for a 
{ſmaller Liferent on Drummorrel, is only to take Place, in the 
Event of his Deceaſe, before the Succeſſion opened, an Event 
which did not happen. | 8 = | 
And it is hardly neceſſary to make an Anſwer to the Pur- 
ſuer's Criticiſm, ©* That the Parties meant, by the Succeſſion 
£ tothe Eſtate of Phiſgill, a Succeſſion de jure.“ It is plain 
the Parties could have no other Meaning, but that of the 
Succeſſion opening to Captain Srerarr, in terms of the Inveſti- 
ures, under which the Eſtate had been all along poſſeſſed. 
The 
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The Succeſſion did accordingly open, by the Deceaſe of the 
Proprietor then infeft, and Captain SHeuart made up his Titles 
by Service and Infeftment, on which he could have been com- 
pelled to implement his Obligation: He fairly did it withour 
Compulſiture, and his Deed has been found effectual by your 
Lordſhips, and in the laſt Reſort : So that as to this Deed, 
his Succeſſion has had the fame Effect, as if it had been 
brought under no Challenge; and there is no Pretence, from 
the Contract, to transfer any Part of that Liferent to Drum- 
morrel The Security ſtipulated on that Eſtate, was only in 
the View of the Captain's predeceaſing his Aunt, which did 
not happen: In the Event that happened, the whole 50/. was 
originally provided to lie upon Phi/gi/l, and has been ultimately 

found an effectual Burden on that Eſtate. . 
And therefore, upon the whole, the Creditors are perſuad- 

ed, that your Lordſhips will not approve of this Device, in- 
directly to defeat the Effect of your Lordſhips Decree, by 


which the Relict's Liferent was confirmed and aſcertained as 


a rational Burden laid upon the Lands of Phiſgill by Captain 
Steuart, when his Title to that Eſtate was acquieſced in by the 


Purſuer. There is no Inſtance where a Party who was allow- 


ed to be a bona fide Poſſeſſor, and not liable in Repetition of 
Rents, was yet found liable to warrant the Purſuer, who e- 
victs the Lands, againſt the Conſequences of the lawful Acts 
of Property, which fell to be exerced while he continued in 
Poſſeſſion. Theſe are Loſſes, which all Purſuers, in ſuch 
Actions, muſt impute to the Account of their own Delay; 
and as no Act can be more lawful or commendable, than the 


granting a rational Liferent to a Wife upon Marriage, it is hop- 
ed it cannot be made the Foundation of Damages againſt 


Captain Steuart, or his Repreſentatives, and till leſs to carry 


off the only Fund his Creditors relied on, for Payment of their 
juſt Debt. 


In reſpecl whereo - C6 
1p e oy JA. FERGUSON. 
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